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Laws Governing Judicial Recusal or Disqualification in State Proceeding as Violating Federal or State Constitution, 91 
A.L.R.Sth 437 


Recusal statutes must be considered in light of the constitutional authority of a state's highest court to administer the courts of the 
state.! Some courts have held that a statute authorizing a litigant or attorney to remove a judge from a case by filing an affidavit 
alleging the judge's prejudice does not violate the state's separation of powers doctrine,” while other courts have taken the 


contrary view.” Statutes providing for disqualification based solely on an application in writing have been found unconstitutional 
because they essentially permit a party to exercise a peremptory challenge of a judge. However, a disqualification statute that 
does not contain an outright hindrance of a court's ability to adjudicate a case or the substantial destruction of the exercise of 
a power essential to the judiciary does not violate a state constitution which provides for judicial power and the election of 


judges, because there is a rationality requirement in the statute.“ 


Caution: 


A stipulation or agreement to disqualify a judge has been found unconstitutional under the separation of powers doctrine.” 
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A statute which provides that a litigant in certain courts may, by filing a peremptory challenge of the judge assigned to try the 
cause, obtain the assignment of another judge but which makes no provision for a similar challenge by litigants in other courts 
exercising the same powers and jurisdiction violates a constitutional requirement that all laws of a general nature must have 
a uniform operation. However, a statute providing that any party, except the prosecution in a criminal case, may, by filing a 
peremptory challenge of the judge assigned to try the cause, obtain the assignment of another judge, does not, by reason of 
the exception therein made, violate a constitutional provision that no citizen or class of citizens will be granted privileges or 


immunities which upon the same terms will not be granted to all citizens.° 
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